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My dissertation examines court-connected mediation in civil cases in Denmark.  
Its purpose is two-fold:  

1. to examine court-connected mediation in theory and practice and  
2. to discover whether, and to what extent, court-connected mediation in practice is an alternative to 

adjudication.  

The scope of this research is limited to civil cases that do not involve divorce and/or custody of children and 

visitation. It is also limited to examining the role of the mediator, the role of the different parties involved 

in mediation, and how the mediation is conducted. The analysis includes examination of the shaping of the 

mediation process and the extent to which a focus on demands is being replaced by a focus on interests 

and needs. This research is based on both an empirical study and a study of the legal framework of court-

connected mediation, as well as the theory of mediation. 

 

From 1795 – 1952, Denmark had a system of mediation boards that operated outside the court system. As 

a general rule, parties who wished to file a civil suit were required to attempt to mediate the case as a pre-

requisite to initiating a court proceeding. In 1952, mediation was integrated into the adjudication process 

and judges were required to mediate as part of their judicial activities. While adjudicative mediation still 

remains part of the civil proceedings, a pilot project regarding mediation of civil cases as an alternative to 

adjudication was initiated in 2003. In 2008 court-connected mediation was made a permanent feature of 

the Danish court system in all courts except the Supreme Court by the Danish Administration of Justice Act. 

Mediation is confidential and voluntary, and offered free of charge in filed cases as early in the proceedings 

as possible. If mediation is accepted by the parties, the legal proceedings are brought to a halt. Mediators 

are judges and attorneys with training in mediation, who are appointed to the cases by the courts. The 

purpose of mediation is to help the parties identify which issues they want to address, to help address 

interests and needs, and to help the parties make their own decisions in the case. As a general rule (subject 

to certain exceptions), mediators cannot for example give legal advice or legal evaluations. Attorneys can 

attend mediations, but only play a secondary role, since it is the involved parties who play the principal role 

whilst attorneys play a secondary role. Should the case not be resolved in mediation, the mediator cannot 

act as judge in the case.  

 

Most guidelines regarding mediation are founded in preparatory work carried out by a governmental 

committee as court-connected mediation is regulated by only a few sections in the Administration of 

Justice Act. It is argued in this dissertation that both the committee and the regulation reflect a primary 

focus on the legal aspects of mediation rather than on aspects of mediation practice that are considered 

important from a mediation perspective.  The foundation for this dissertation is an empirical, qualitative 

study of court-connected mediation. Using data triangulation, the study has three main parts: Observations 

of 20 court-connected mediations, 55 interviews with mediators and parties in the same cases, and an 

archival study of 42 mediated agreements. Observations and interviews were conducted between June 

2009 and February 2010, and the mediated agreements are from 2005-2008. The data is complemented by 

observations of adjudicative proceedings and settlements made in connection with such proceedings. 

Observation notes, transcripts of interviews and mediation agreements were analyzed using 

HyperRESEARCH, a qualitative data-processing program. SPSS, a quantitative data-processing program, was 

used to compile descriptive statistics.  



 

The main findings are:  

 The mediation process in court-connected mediation takes place in a physical setting and in an 
atmosphere that is very different from the atmosphere in court proceedings.  

 The definition of problems and the generation of options are absent from the mediation process, 
despite being part of the training that mediators receive. This may be explained by the fact that 
both are elements of the mediation process that are least familiar to professionals with a legal 
background and are not part of a court proceeding. Another explanation may be inadequate 
training or poor adaption of the process to the setting and cases.  

 The mediation proceedings (not content) are directed by mediators with only limited input from 
the parties, and the parties generally seem to be unaware of how the mediation process will 
unfold. It is argued that this lack of knowledge of the proceedings prohibits more party 
participation in the shaping of the course of the mediation meeting.  

 The study shows that in all of cases examined, underneath the legal claims, the parties had 
interests and needs. The cases in the study fall into two groups: cases where needs and interests 
are addressed in the mediations to some extent, and cases where needs and interests are 
addressed only to a limited extent. It is suggested that a third type of mediation exists – where 
interests and needs play a very prominent role – but evidence of this type of case is not found in 
the study. In addition, other issues beyond the theme of the court case are brought up in over half 
of the cases studied. Generally, new issues are addressed in a very limited way with a focus 
primarily on the positions of the parties. Overall, emotional and relational issues receive very little 
attention. These findings are explained by conflict transformation and framing theory.  

 Substantive law seems to be positioned in three different ways in the cases in the study: Not in 
evidence at all, seen explicitly or seemingly in evidence but only as an undercurrent. Also, parties 
seem to act strategically with regards to a potential court case in the mediation process, as no 
admissions or confessions were made in mediation meetings that might jeopordize chances of 
winning the case in court should the matter not be resolved in mediation. The mediators seem to 
have similar concerns. These findings are discussed using the concepts of mediation taking place in 
the ‘shadow of the law’, or, maybe more accurately, taking place in the ‘shadow of the court case.’  

 Court-connected mediators act primarily in an impartial (regarding the parties) and neutral 
(regarding the substance) way.  

 When partiality does occur, it seems to flow from a lack of neutrality rather than from any dislike 
towards a party.  

 Neutrality is analyzed using Leonard L. Riskin’s concepts of facilitative and evaluative mediators on 
the premise that a facilitative mediator is neutral per se, while an evaluative mediator rarely 
depends on the character of the evaluative move. Mediators in the study are primarily facilitative, 
in some instances also showing some signs of evaluative behaviour. Four cases are different, with a 
high level of evaluative behaviour on the part of the mediator. It is argued that a mediator who has 
an opinion on the case is never neutral. Hence, evaluative behaviour in the shape of deciding an 
outcome is never neutral. With regard to other forms of evaluative behaviour found in the study 
(legal evaluation, suggestions as to outcome [legal as well as non-legal] and pressure to solve the 
case) most examples suggests that the mediator is not neutral.   

 Generally, the parties regard the experience as one where they reached the outcome of the case 
themselves – even in instances where the mediator appears to decide certain ‘practical’ issues such 
as, for example, costs and whether the agreement was to be made part of the court record (with 
legal consequences for enforcement). 
 
 
 



 

 The archival study shows that half of mediated agreements include other elements over and above 
the legal claims of the court case. They were ‘creative’, suggesting that interests and needs, as well 
as other issues, were addressed during the mediation. In the observation study, five out of six 
agreements with a creative content were cases where interests and needs had been addressed to 
some extent, suggesting a connection between the two. However, since the archival study consists 
of documents only, it is not possible to determine whether the same connection exists in those 
cases. The other half of all the agreements observed have outcomes that were within the parties’ 
legal claims. 

 A discursive analysis of the mediated agreements examined demonstrates that agreements made 
in court-connected mediation as a new genre have very stable appearances and shared patterns 
that are primarily inspired by judgments. Hence, the agreements are legally- oriented rather than 
mediation-oriented in appearance. This protects the parties against legal uncertainties, although 
the agreements often do not necessarily meet mediation requirements, for example, by being 
understandable. This practice seems to reflect that participants in the final parts of a mediation 
process assume the roles they would take in an  adjudicative system process. It is argued that this 
practice is problematic from a self-determination perspective, even if parties, attorneys, and 
mediators find it satisfactory.  

 Generally, the study shows that mediations are conducted on the parties’ terms, and that the 
parties are satisfied with the process. At the same time, the participants seem unable to leave their 
roles in the adjudicative system entirely in the mediation session. The parties in part maintain their 
roles as laypersons and the mediators their role as experts. It is argued that this may be due to the 
status and power of mediators and the context of court-connected mediation. 

 Generally, conversations in court-connected mediation seem to be captured by the concept of 
discussion rather than the concept of dialogue. Factors contributing to this might be the modus 
vivendi of communication that mediators are already socialized into, due to their legal training as 
well as their reliance on using a legal filter when assessing problems and reality.  

 Court-connected mediation seems to be influenced by the legal system and its logic - perhaps 
because court-connected mediation draws for its legitimacy upon elements of the very legal system 
that it is supposed to be an alternative to.  

 

In summary, this dissertation shows that court-connected mediation as a conflict resolution process is very 

different from an adjudicative process, including the practice of mediation in connection with adjudication. 

However, at the same time court-connected mediation imports features from the adjudicative system. In 

terms of roles, the shift in roles embedded in the central concept of self-determination, is only partially 

realized. Overall, there is unrealized potential in court-connected mediation. 

 

Using the combination of the study in this research and experience from the development of court-

connected mediation in the U.S. over the past 30 years, where court-connected mediations seemingly have 

become increasingly legalized and closer to the court process that mediation is supposed to provide an 

alternative to, this dissertation concludes by recommending changes in the practice, administration and 

regulation of court-connected mediation, in order to secure and improve mediation as an alternative to 

adjudication.  


